Assembly Bill No. 2695

CHAPTER 830

An act to amend Sections 166, 12021, 12028.5, and 12028.7 of the
Penal Code, relating to firearms.

[Approved by Governor September 23, 2002. Filed
with Secretary of State September 24, 2002.]

LEGISLATIVE COUNSELS DIGEST

AB 2695, Oropeza. Firearms.

Existing law provides that any willful and knowing violation of
specified court orders involving family relations and domestic violence
shall constitute contempt of court punishable by imprisonment for not
more than one year.

This bill would make a clarifying change to this provision.

Existing law prohibits persons convicted of certain offenses from
owning, possessing or exerting custody or control over a firearm, as
specified. Violation of these provisions is a crime.

This bill would require the Attorney General, subject to available
funding, to work with other specified entities to develop a protocol
designed to facilitate the enforcement of restrictions on firearm
ownership, aspecified. The protocol would be required to be completed
on or before January 1, 2005.

Existing law provides that, if a firearm or other deadly weapon seized
by a law enforcement officer as a result of a domestic violence incident
is not retained for specified reasons, the firearm or other weapon shall
be made available to the owner or lawful possessor no later than 72 hours
after the seizure.

This bill would provide that, if not retained, the firearm or other
weaporshall be made available to the owner or lawful possessor no later
than 5 business days after the seizure.

Existinglaw provides that, if a law enforcement agency has reasonable
cause to believe that the return of a firearm or other deadly weapon would
be likely to endanger the victim or the person reporting the threat, the
agency shall, within 30 days of the seizure, initiate a petition in superior
court to determine if the firearm or other weapon should be returned.
Existing law allows the agency to seek an extension of this period, for
good cause, to no more than 60 days after the date of the seizure.

This bill would extend to 60 days the period for the law enforcement
agency to initiate a petition, and would extend to 90 days the period of
extension for good cause.
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Existing law requires that a receipt be given to the possessor of a
firearm or other deadly weapon when the firearm or other weapon is
taken into custody by a law enforcement officer. Existing law specifies
the information to be included in the receipt.

This bill would add to that information the time limit for the possessor
to recover the firearm or other weapon.

This bill would make nonsubstantive corrections to these provisions.

This bill would incorporate changes to Section 12028.5 of the Penal
Code proposed by SB 1807 that would become operative only if both
bills are enacted and this bill is enacted after SB 1807.

The people of the State of California do enact as follows:

SECTION 1. Section 166 of the Penal Code is amended to read:

166. (a) Except as provided in subdivisions (b), (c), and (d), every
person guilty of any contempt of court, of any of the following kinds, is
guilty of a misdemeanor:

(1) Disorderly, contemptuous, or insolent behavior commdtethg
the sitting of any court of justice, in the immediate view and presence
of the court, and directly tending to interrupt its proceedings or to impair
the respect due to its authority.

(2) Behavior as specified in paragraph (1) committed in the presence
of any referee, while actually engaged in any trial or hearing, pursuant
to the order of any court, or in the presence of any jury while actually
sitting for the trial of a cause, or upon any inquest or other proceedings
authorized by law.

(3) Any breach of the peace, noise, or other disturbance directly
tending to interrupt the proceedings of any court.

(4) Willful disobedience of the terms as written of any process or
court order or out-of-state court order, lawfully issued by any court,
including orders pending trial.

(5) Resistance willfully offered by any person to the lawful order or
process of any court.

(6) The contumacious and unlawful refusal of any person to be sworn
as a witness; or, when so sworn, the like refusal to answer any material
guestion.

(7) The publication of a false or grossly inaccurate report of the
proceedings of any court.

(8) Presenting to any court having power to pass sentence upon any
prisoner under conviction, or to any member of the court, any affidavit
or testimony or representation of any kind, verbal or written, in
aggravation or mitigation of the punishment to be imposed upon the
prisoner, except as provided in this code.
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(b) (1) Any person who is guilty of contempt of court under
paragraph (4) of subdivision (a) by willfully contacting a victim by
phone or mail, or directly, and who has been previously convicted of a
violation of Section 646.9 shall be punished by imprisonment in a
county jail for not more thaane year, by a fine of five thousand dollars
($5,000), or by both that fine and imprisonment.

(2) For the purposes of sentencing under this subdivision, each
contact shall constitute a separate violation of this subdivision.

(3) The present incarceration of a person who makes contact with a
victim in violation of paragraph (1) is not a defense to a violation of this
subdivision.

(c) (1) Notwithstanding paragraph (4) of subdivision (a), any willful
and knowing violation of any protective order or stay away court order
issued pursuant to Section 136.2, in a pending criminal proceeding
involving domestic violence, as defined in Section 13700, or issued as
a condition of probation after a conviction in a criminal proceeding
involving domestic violence, as defined in Section 13700, or that is an
order described in paragraph (3), shall constitute contempt of court, a
misdemeanor, punishable by imprisonment in a county jail for not more
than one year, by a fine of not more than one thousand dollars ($1,000),
or by both that imprisonment and fine.

(2) If a violation of paragraph (1) results in a physical injury, the
person shall be imprisoned in a county jail for at least 48 hours, whether
a fine or imprisonment is imposed, or the sentence is suspended.

(3) Paragraphs (1) and (2) apply to the following court orders:

(A) Any order issued pursuant to Section 6320 or 6389 of the Family
Code.

(B) An order excluding one party from the family dwelling or from
the dwelling of the other.

(C) An order enjoining a party from specified behavior that the court
determinedvas necessary to effectuate the orders described in paragraph
(2).

(4) A second or subsequent conviction for a violation of any order
described in paragraph (1) occurring within seven years of a prior
conviction for a violation of any of those orders and involving an act of
violence or “a credible threat” of violence, as provided in subdivisions
(c) and (d) of Section 139, is punishable by imprisonment in a county jail
not to exceed one year, or in the state prison for 16 months or two or three
years.

(5) The prosecuting agency of each county shall have the primary
responsibility for the enforcement of the orders described in paragraph

).
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(d) (1) A person who owns, possesses, purchases, or receives a
firearm knowing he or she is prohibited from doing so by the provisions
of a protective order as defined in Section 136.2 of this code, Section
6218 ofthe Family Code, or Sections 527.6 or 527.8 of the Code of Civil
Procedure, shall be punished under the provisions of subdivision (g) of
Section 12021.

(2) A person subject to a protective order described in paragraph (1)
shall not be prosecuted under this section for owning, possessing,
purchasing, oreceiving a firearm to the extent that firearm is granted an
exemption pursuant to subdivision (h) of Section 6389 of the Family
Code.

(e) (1) If probation is granted upon conviction of a violation of
subdivision (c), the court shall impose probation consistent with the
provisions of Section 1203.097 of the Penal Code.

(2) If probation is granted upon conviction of a violation of
subdivision(c), the conditions of probation may include, in lieu of a fine,
one or both of the following requirements:

(A) Thatthe defendant make payments to a battered women'’s shelter,
up to a maximum of one thousand dollars ($1,000).

(B) That the defendant provide restitution to reimburse the victim for
reasonable costs of counseling and other reasonable expenses that the
court finds are the direct result of the defendant’s offense.

(3) For any order to pay a fine, make payments to a battered women’s
shelter, or pay restitution as a condition of probation under this
subdivision or subdivision (c), the court shall make a determination of
the defendant’s ability to pay. In no event shall any order to make
payments to a battered women’s shelter be made if it would impair the
ability of the defendant to pay direct restitution to the victim or
court-ordered child support.

(4) If the injury to a married person is caused in whole or in part by
the criminal acts of his or her spouse in violation of subdivision (c), the
community property may not be used to discharge the liability of the
offendingspouse for restitution to the injured spouse required by Section
1203.04, as operative on or before August 2, 1995, or Section 1202.4,
or to a shelter for costs with regard to the injured spouse and dependents
required by this subdivision, until all separate property of the offending
spouse is exhausted.

(5) Any person violating any order described in subdivision (c) may
be punished for any substantive offenses described under Section 136.1
or 646.9. No finding of contempt shall be a bar to prosecution for a
violation of Section 136.1 or 646.9. However, any person held in
contempt for a violation of subdivision (c) shall be entitled to credit for
any punishment imposed as a result of that violation against any
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sentence imposed upon conviction of an offense described in Section
136.1 or 646.9. Any conviction or acquittal for any substantive offense
under Section 136.1 or 646.9 shall be a bar to a subsequent punishment
for contempt arising out of the same act.

SEC. 2. Section 12021 of the Penal Code is amended to read:

12021. (a) (1) Any person who has been convicted of a felony
under the laws of the United States, of the State of California, or any
other state, government, or country, or of an offense enumerated in
subdivision (a), (b), or (d) of Section 12001.6, or who is addicted to the
use of any narcotic drug, who owns or has in his or her possession or
under his or her custody or control any firearm is guilty of a felony.

(2) Any person who has two or more convictions for violating
paragraph (2) of subdivision (a) of Section 417 and who owns or has in
his or her possession or under his or her custody or control any firearm
is guilty of a felony.

(b) Notwithstanding subdivision (a), any person who has been
convicted of a felony or of an offense enumerated in Section 12001.6,
when that conviction results from certification by the juvenile court for
prosecution as aadult in an adult court under Section 707 of thedfelve
and Institutions Code, who owns or has in his or her possession or under
his or her custody or control any firearm is guilty of a felony.

(c) (1) Except as provided in subdivision (a) or paragraph (2) of this
subdivision, any person who has been convicted of a misdemeanor
violation of Section 71, 76, 136.1, 136.5, or 140, subdivision (d) of
Section 148, Section 171b, 171c, 171d, 186.28, 240, 241, 242, 243,
2445, 245, 2455, 246, 246.3, 247, 273.5, 273.6, 417, 417.1, 417.2,
417.6, 422, 626.9, 646.9, 12023, or 12024, subdivision (b) or (d) of
Section 12034, Section 12040, subdivision (b) of Section 12072,
subdivision (a) of former Section 12100, Section 12220, 12320, or
12590, or Section 8100, 8101, or 8103 of the Welfare and Institutions
Code,any firearm-related offense pursuant to Sections 871.5 and 1001.5
of the Welfare and Institutions Code, or of the conduct punished in
paragraph (3) of subdivision (g) of Section 12072, and who, within 10
years of the conviction, owns, or has in his or her possession or under
his or her custody or control, any firearm is guilty of a public offense,
which shall be punishable by imprisonment in a county jail not
exceeding one year or in the state prison, by a fine not exceeding one
thousand dollars ($1,000), or by both that imprisonment and fine. The
court, on forms prescribed by the Department of Justice, shall notify the
department of persons subject to this subdivision. However, the
prohibition inthis paragraph may be reduced, eliminated, or conditioned
as provided in paragraph (2) or (3).
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(2) Any person employed as a peace officer described in Section
830.1, 830.2, 830.31, 830.32, 830.33, or 830.5 whose employment or
livelihood is dependent on the ability to legally possess a firearm, who
is subject to the prohibition imposed by this subdivision because of a
conviction under Section 273.5, 273.6, or 646.9, may petition the court
only once for relief from this prohibition. The petition shall be filed with
the court in which the petitioner was sentenced. If possible, the matter
shall be heard before the same judge that sentenced the petitioner. Upon
filing the petition, the clerk of the court shall set the hearing date and
shall notify the petitioner and the prosecuting attorney of the date of the
hearing. Upon making each of the following findings, the court may
reduce or eliminate the prohibition, impose conditions on reduction or
elimination of the prohibition, or otherwise grant relief from the
prohibition as the court deems appropriate:

(A) Finds by a preponderance of the evidence that the petitioner is
likely to use a firearm in a safe and lawful manner.

(B) Finds that the petitioner is not within a prohibited class as
specified in subdivision (a), (b), (d), (e), or (g) or Section 12021.1, and
the court is not presented with any credible evidence that the petitioner
is a person described in Section 8100 or 8103 of the Welfare and
Institutions Code.

(C) Finds that the petitioner does not have a previous conviction
under this subdivision no matter when the prior conviction occurred.

In making its decision, the court shall consider the petitioner’s
continued employment, the interest of justice, any relevant evidence,
and the totality of the circumstances. The court shall require, as a
condition of granting relief from the prohibition under this section, that
the petitioner agree to participate in counseling as deemed appropriate
by the court. Relief from the prohibition shall not relieve any other
person or entity from any liability that might otherwise be imposed. It
is the intent of the Legislature that courts exercise broad discretion in
fashioningappropriate relief under this paragraph in cases in which relief
is warranted. However, nothing in this paragraph shall be construed to
require courts to grant relief to any particular petitioner. It is the intent
of the Legislature to permit persons who were convicted of an offense
specified in Section 273.5, 273.6, or 646.9 to seek relief from the
prohibition imposed by this subdivision.

(3) Any person who is subject to the prohibition imposed by this
subdivision because of a conviction of an offense prior to that offense
being added to paragraph (1) may petition the court only once for relief
from this prohibition. The petition shall be filed with the court in which
thepetitioner was sentenced. If possible, the matter shall be heard before
the same judge that sentenced the petitioner. Upon filing the petition, the
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clerk of the court shall set the hearing date and notify the petitioner and
the prosecuting attorney of the date of the hearing. Upon making each
of the following findings, the court may reduce or eliminate the
prohibition, impose conditions on reduction or elimination of the
prohibition, or otherwise grant relief from the prohibition as the court
deems appropriate:

(A) Finds by a preponderance of the evidence that the petitioner is
likely to use a firearm in a safe and lawful manner.

(B) Finds that the petitioner is not within a prohibited class as
specified in subdivision (a), (b), (d), (e), or (g) or Section 12021.1, and
the court is not presented with any credible evidence that the petitioner
is a person described in Section 8100 or 8103 of the Welfare and
Institutions Code.

(C) Finds that the petitioner does not have a previous conviction
under this subdivision, no matter when the prior conviction occurred.

In making its decision, the court may consider the interest of justice,
any relevant evidence, and the totality of the circumstances. It is the
intent of the Legislature that courts exercise broad discretion in
fashioningappropriate relief under this paragraph in cases in which relief
is warranted. However, nothing in this paragraph shall be construed to
require courts to grant relief to any particular petitioner.

(4) Law enforcement officials who enforce the prohibition specified
in this subdivision against a person who has been granted relief pursuant
to paragraph (2) or (3) shall be immune from any liability for false arrest
arising from the enforcement of this subdivision unless the person has
in his or her possession a certified copy of the court order that granted
the person relief from the prohibition. This immunity from liability shall
not relieve any person or entity from any other liability that might
otherwise be imposed.

(d) (1) Any person who, as an express condition of probation, is
prohibited orrestricted from owning, possessing, controlling, receiving,
or purchasing a firearm and who owns, or has in his or her possession
or under his or her custody or control, any firearm but who is not subject
to subdivision (a) or (c) is guilty of a public offense, which shall be
punishable by imprisonment in a county jail not exceeding one year or
in the state prison, by a fine not exceeding one thousand dollars ($1,000),
or by both that imprisonment and fine. The court, on forms provided by
the Department of Justice, shall notify the department of persons subject
to this subdivision. The notice shall include a copy of the order of
probationand a copy of any minute order or abstract reflecting the order
and conditions of probation.

(2) For any person who is subject to subdivision (a), (b), or (c), the
court shall, at the time judgment is imposed, provide on a form supplied
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by the Department of Justice, a notice to the defendant prohibited by this
section from owning, possessing or having under his or her custody or
control, any firearm. The notice shall inform the defendant of the
prohibition regarding firearms and include a form to facilitate the
transfer of firearms. Failure to provide the notice shall not be a defense
to a violation of this section.

(e) Any person who (1) is alleged to have committed an offense listed
in subdivision (b) of Section 707 of the Welfare and Institutions Code,
an offense described in subdivision (b) of Section 1203.073, or any
offense enumerated in paragraph (1) of subdivision (c), and (2) is
subsequently adjudged a ward of the juvenile court within the meaning
of Section 602 of the Welfare and Institutions Code because the person
committed an offense listed in subdivision (b) of Section 707 of the
Welfare and Institutions Code, an offense described in subdivision (b)
of Section 1203.073, or any offense enumerated in paragraph (1) of
subdivision (c) shall not own, or have in his or her possession or under
his or her custody or control, any firearm until the age of 30 years. A
violation of this subdivision shall be punishable by imprisonment in a
county jail not exceeding one year or in the state prison, by a fine not
exceeding one thousand dollars ($1,000), or by both that imprisonment
and fine. The juvenile court, on forms prescribed by the Department of
Justice, shall notify the department of persons subject to this
subdivision. Notwithstanding any other law, the forms required to be
submitted to the department pursuant to this subdivision may be used to
determine eligibility to acquire a firearm.

(f) Subdivision(a) shall not apply to a person who has been convicted
of a felony under the laws of the United States unless either of the
following criteria is satisfied:

(1) Conviction of a like offense under California law can only result
in imposition of felony punishment.

(2) The defendant was sentenced to a federal correctional facility for
more than 30 days, or received a fine of more than one thousand dollars
($1,000), or received both punishments.

(9) (1) Every person who purchases or receives, or attempts to
purchase or receive, a firearm knowing that he or she is subject to a
protective order as defined in Section 6218 of the Family Code, Section
136.2, or a temporary restraining order or injunction issued pursuant to
Section 527.6 or 527.8 of the Code of Civil Procedure, is guilty of a
public offense, which shall be punishable by imprisonment in a county
jail not exceeding one year or in the state prison, by a fine not exceeding
one thousand dollars ($1,000), or by both that imprisonment and fine.
This subdivision does not apply unless the copy of the restranieg
personally served on the person against whom the restraining order is
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issued contains a notice in bold print stating (1) that the person is
prohibited from purchasing or receiving or attempting to purchase or
receive a firearm and (2) specifying the penalties for violating this
subdivision, or a court has provided actual verbal notice of the firearm
prohibitionand penalty as provided in Section 6304 of the Family Code.

(2) Every person who owns or possesses a firearm knowing that he
or she is prohibited from owning or possessing a firearm by the
provisions of grotective order as defined in Section 6218 of the Family
Code, Section 136.2 of the Penal Code, or a temporary restraining order
or injunction issued pursuant to Section 527.6 or 527.8 of the Code of
Civil Procedure, is guilty of a public offense, which shall be punishable
by imprisonment in a county jail not exceeding one year, by a fine not
exceeding one thousand dollars ($1,000), or by both that imprisonment
and fine. This subdivision does not apply unless a copy of the restraining
order personally served on the person against whom the restraining order
is issued contains a notice in bold print stating (1) that the person is
prohibited from owning or possessing or attempting to own or possess
a firearm and (2) specifying the penalties for violating this subdivision,
or a court has provided actual verbal notice of the firearm prohibition and
penalty as provided in Section 6304 of the Family Code.

(3) Judicial Council shall provide notice on all protective orders that
the respondent is prohibited from owning, possessing, purchasing, or
receiving a firearm while the protective order is in effect and that the
firearmshall be relinquished to the local law enforcement agency for that
jurisdiction or sold to a licensed gun dealer, and that proof of surrender
or sale shall be filed within a specified time of receipt of the order. The
order shall also state on its face the expiration date for relinquishment.

(4) If probation is granted upon conviction of a violation of this
subdivision, the court shall impose probation consistent with the
provisions of Section 1203.097.

(h) (1) A violation of subdivision (a), (b), (c), (d), or (e) is justifiable
where all of the following conditions are met:

(A) The person found the firearm or took the firearm from a person
who was committing a crime against him or her.

(B) The person possessed the firearm no longer than was necessary
to deliver or transport the firearm to a law enforcement agency for that
agency'’s disposition according to law.

(C) If the firearm was transported to a law enforcement agency, it was
transported in accordance with paragraph (18) of subdivision (a) of
Section 12026.2.

(D) If the firearm is being transported to a law enforcement agency,
the person transporting the firearm has given prior notice to the law
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enforcement agency that he or she is transporting the firearm to the law
enforcement agency for disposition according to law.

(2) Upon the trial for violating subdivision (a), (63), (d), or (e), the
trier of fact shall determine whether the defendant was acting within the
provisions of the exemption created by this subdivision.

(3) The defendant has the burden of proving by a preponderance of
theevidence that he or she comes within the provisions of the exemption
created by this subdivision.

(i) Subject to available funding, the Attorney General, working with
the State Judicial Council, the California Alliance Against Domestic
Violence, prosecutors, and law enforcement, probation, and parole
officers, shall develop a protocol for the implementation of the
provisions ofthis section. The protocol shall be designed to facilitate the
enforcement of restrictions on firearm ownership, including provisions
for giving notice to defendants who are restricted, provisions for
informing those defendants of the procedures by which defendants shall
dispose of firearms when required to do so, provisions explaining how
defendants shall provide proof of the lawful disposition of firearms, and
provisions explaining how defendants may obtain possession of seized
firearms when legally permitted to do so pursuant to this section or any
other provision of law. The protocol shall be completed on or before
January 1, 2005.

SEC. 3. Section 12028.5 of the Penal Code is amended to read:

12028.5. (a) As used in this section, the following definitions shall
apply:

(1) “Abuse” means any of the following:

(A) Intentionally or recklessly to cause or attempt to cause bodily
injury.

(B) Sexual assault.

(C) To place a person in reasonable apprehension of imminent serious
bodily injury to that person or to another.

(D) To molest, attack, strike, stalk, destroy personal property, or
violatethe terms of a domestic violence protective order issued pursuant
to Part 4 (commencing with Section 6300) of Division 10 of the Family
Code.

(2) “Domestic violence” means abuse perpetrated against any of the
following persons:

(A) A spouse or former spouse.

(B) A cohabitant or former cohabitant, as defined in Section 6209 of
the Family Code.

(C) A person with whom the respondent is having or has had a dating
or engagement relationship.
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(D) A person with whom the respondent has had a child, where the
presumption applies that the male parent is the father of the child of the
female parent under the Uniform Parentage Act (Part 3 (commencing
with Section 7600) of Division 12 of the Family Code).

(E) A child of a party or a child who is the subject of an action under
theUniform Parentage Act, where the presumption applies that the male
parent is the father of the child to be protected.

(F) Any other person related by consanguinity or affinity within the
second degree.

(3) “Deadly weapon” means any weapon, the possession or
concealed carrying of which is prohibited by Section 12020.

(b) A sheriff, undersheriff, deputy sheriff, marshal, deputy marshal,
or police officer of a city, as defined in subdivision (a) of Section 830.1,

a peace officer of the Department of the California Highway Patrol, as
defined in subdivision (a) of Section 830.2, a member of the University
of California Police Department, as defined in subdivision (b) of Section
830.2, an officer listed in Section 830.6 while acting in the course and
scope of his or her employment as a peace officer, a member of a
CaliforniaState University Police Department, as defined in subdivision
(c) of Section 830.2, a peace officer of the Department of Parks and
Recreation, as defined in subdivision (f) of Section 830.2, a peace
officer, as defined in subdivision (d) of Section 830.31, a peace officer,
as defined in subdivisions (a) and (b) of Section 830.32, and a peace
officer, as defined in Section 830.5, who is at the scene of a domestic
violence incident involving a threat to human life or a physical assault,
shall take temporary custody of any firearm or other deadly weapon in
plain sight or discovered pursuant to a consensual search as necessary
for the protection of the peace officer or other persons present. Upon
takingcustody of a firearm or other deadly weapon, the officer gl

the owner or person who possessed the firearm a receipt. The receipt
shall describe the firearm or other deadly weapon and list any
identification or serial number on the firearm. The receipt shall indicate
where the firearm or other deadly weapon can be recovered, the time
limit for recovery as required by this section, and the date after which the
owner or possessor can recover the firearm or other deadly weapon. No
firearm or other deadly weapon shall be held less than 48 hours. Except
as provided in subdivision (1), if a firearm or other deadly weapon is not
retained for use as evidence related to criminal charges brought as a
result of the domestic violence incident or is not retained because it was
illegally possessed, the firearm or other deadly weapon shall be made
available to the owner or person who was in lawful possession 48 hours
after the seizure or as soon thereafter as possible, but no later than five
business days after the seizure. In any civil action or proceeding for the
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return of firearms or ammunition or other deadly weapon seized by any
state or local law enforcement agency and not returned within five
business days following the initial seizure, except as provided in
subdivision (d), the court shall allow reasonable attorney’s fees to the
prevailing party.

(c) Any peace dicer, asdefined in subdivisions (a) and (b) of Section
830.32, who takes custody of a firearm or deadly weapon pursuant to this
section shall deliver the firearm within 24 hours to the city police
department ocounty sheriff’s office in the jurisdiction where the college
or school is located.

(d) Any firearm or other deadly weapon which has been taken into
custodythat has been stolen shall be restored to the lawful owner, as soon
as its use for evidence has been served, upon his or her identification of
the firearm or other deadly weapon and proof of ownership.

(e) Any firearm or other deadly weapon taken into custody and held
by a police, university police, or sheriff's department or by a marshal’s
office, by a peace officer of the Department of the California Highway
Patrol, as defined in subdivision (a) of Section 830.2, jeae dicer
of the Department of Parks and Recreation, as defined in subdivision (f)
of Section 830.2, by a peace officer, as defined in subdivision (d) of
Section 830.31, or by a peace officer, as defined in Section 830.5, for
longerthan 12 months and not recovered by the owner or person who has
lawful possession at the time it was taken into custody, shall be
considered a nuisance and sold or destroyed as provided in subdivision
(c) of Section 12028. Firearms or other deadly weapons not recovered
within 12 months due to an extended hearing process as provided in
subdivision (j), are not subject to destruction until the court issues a
decision, and then only if the court does not order the return of the
firearm or other deadly weapon to the owner.

(M In those cases where a law enforcement agency has reasonable
cause tdoelieve that the return of a firearm or other deadly weapon would
be likely to result in endangering the victim or the person reporting the
assault othreat, the agency shall advise the owner of the firearm or other
deadly weapon, and within 60 days of the date of seizure, initiate a
petition in superior court to determine if the firearm or other deadly
weapon should be returned. The law enforcement agency may make an
ex parte application stating good cause for an order extending the time
to file a petition. Including any extension of time granted in response to
an ex parte request, a petition must be filed within 90 days of the date
of seizure of the firearm or other deadly weapon.

(g) The law enforcement agency shall inform the owner or person
who had lawful possession of the firearm or other deadly weapon, at that
person’s last known address by registered mail, return receipt requested,
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that he or she has 30 days from the date of receipt of the notice to respond
to the court clerk to confirm his or her desire for a hearing, and that the
failure torespond shall result in a default order forfeiting the confiscated
firearm or other deadly weapon. For the purposes of this subdivision, the
person’s last known address shall be presumed to be the address
provided to the law enforcement officer by that person at the time of the
family violence incident. In the event the person whose firearm or other
deadly weapon was seized does not reside at the last address provided
to the agency, the agency shall make a diligent, good faith effort to learn
the whereabouts of the person and to comply with these notification
requirements.

(h) If the person requests a hearing, the court clerk shall set a hearing
no later than 30 days from receipt of that request. The court clerk shall
notify the person, the law enforcement agency involved, and the district
attorney of the date, time, and place of the hearing. Unless it is shown
by clear and convincing evidence that the return of the firearm or other
deadly weapon would result in endangering the victim or the person
reporting the assault or threat, the court shall order the return of the
firearm or other deadly weapon and shall award reasonable attorney’s
fees to the prevailing party.

(i) If the person does not request a hearing or does not otherwise
respond within 30 days of the receipt of the notice, the law enforcement
agency may file a petition for an order of default and may dispose of the
firearm or other deadly weapon as provided in Section 12028.

() If, at the hearing, the court does not order the return of the firearm
or other deadly weapon to the owner or person who had lawful
possession, that person may petition the court for a second hearing
within 12 months from the date of the initial hearing. If the owner or
person who had lawful possession does not petition the court within this
12-month period for a second hearing or is unsuccessful at the second
hearing in gaining return of the firearm or other deadly weapon, the
firearm or other deadly weapon may be disposed of as provided in
Section 12028.

(k) The law enforcement agency, or the individual law enforcement
officer, shall not be liable for any act in the good faith exercise of this
section.

SEC. 3.5. Section 12028.5 of the Penal Code is amended to read:

12028.5. (a) As used in this section, the following definitions shall
apply:

(1) “Abuse” means any of the following:

(A) Intentionally or recklessly to cause or attempt to cause bodily
injury.

(B) Sexual assault.
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(C) To place a person in reasonable apprehension of imminent serious
bodily injury to that person or to another.

(D) To molest, attack, strike, stalk, destroy personal property, or
violatethe terms of a domestic violence protective order issued pursuant
to Part 4 (commencing with Section 6300) of Division 10 of the Family
Code.

(2) “Domestic violence” means abuse perpetrated against any of the
following persons:

(A) A spouse or former spouse.

(B) A cohabitant or former cohabitant, as defined in Section 6209 of
the Family Code.

(C) A person with whom the respondent is having or has had a dating
or engagement relationship.

(D) A person with whom the respondent has had a child, where the
presumption applies that the male parent is the father of the child of the
female parent under the Uniform Parentage Act (Part 3 (commencing
with Section 7600) of Division 12 of the Family Code).

(E) A child of a party or a child who is the subject of an action under
theUniform Parentage Act, where the presumption applies that the male
parent is the father of the child to be protected.

(F) Any other person related by consanguinity or affinity within the
second degree.

(3) “Deadly weapon” means any weapon, the possession or
concealed carrying of which is prohibited by Section 12020.

(b) A sheriff, undersheriff, deputy sheriff, marshal, deputy marshal,
or police officer of a city, as defined in subdivision (a) of Section 830.1,
a peace officer of the Department of the California Highway Patrol, as
defined in subdivision (a) of Section 830.2, a member of the University
of California Police Department, as defined in subdivision (b) of Section
830.2, an officer listed in Section 830.6 while acting in the course and
scope of his or her employment as a peace officer, a member of a
CaliforniaState University Police Department, as defined in subdivision
(c) of Section 830.2, a peace officer of the Department of Parks and
Recreation, as defined in subdivision (f) of Section 830.2, a peace
officer, as defined in subdivision (d) of Section 830.31, a peace officer,
as defined in subdivisions (a) and (b) of Section 830.32, and a peace
officer, as defined in Section 830.5, who is at the scene of a domestic
violence incident involving a threat to human life or a physical assault,
shall take temporary custody of any firearm or other deadly weapon in
plain sight or discovered pursuant to a consensuaher lawful search
as necessary for the protection of the peace officer or other persons
present. Upon taking custody of a firearm or other deadly weapon, the
officer shall give the owner or person who possessed the firearm a
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receipt. The receipt shall describe the firearm or other deadly weapon
and list any identification or serial number on the firearm. The receipt
shall indicate where the firearm or other deadly weapon can be
recoveredthe time limit for recovery as required by this section, and the
date after which the owner or possessor can recover the firearm or other
deadly weapon. No firearm or other deadly weapon shall be held less
than 48nhours. Except as provided in subdivision (f), if a firearm or other
deadly weapon is not retained for use as evidence related to criminal
charges brought as a result of the domestic violence incident or is not
retained because it was illegally possessed, the firearm or other deadly
weaporshall be made available to the owner or person who was in lawful
possession 48 hours after the seizure or as soon theregfissdse, but

no later than five business days after the seizure. In any civil action or
proceeding for the return of firearms or ammunition or other deadly
weapon seized by any state or local law enforcement agency and not
returned within five business days following the initial seizure, except
as provided in subdivision (d), the court shall allow reasonable
attorney’s fees to the prevailing party.

(c) Any peace dicer, asdefined in subdivisions (a) and (b) of Section
830.32, who takes custody of a firearm or deadly weapon pursuant to this
section shall deliver the firearm within 24 hours to the city police
department ocounty sheriff’s office in the jurisdiction where the college
or school is located.

(d) Any firearm or other deadly weapon that has been taken into
custodythat has been stolen shall be restored to the lawful owner, as soon
as its use for evidence has been served, upon his or her identification of
the firearm or other deadly weapon and proof of ownership.

(e) Any firearm or other deadly weapon taken into custody and held
by a police, university police, or sheriff's department or by a marshal’s
office, by a peace officer of the Department of the California Highway
Patrol, as defined in subdivision (a) of Section 830.2, jeae dicer
of the Department of Parks and Recreation, as defined in subdivision (f)
of Section 830.2, by a peace officer, as defined in subdivision (d) of
Section 830.31, or by a peace officer, as defined in Section 830.5, for
longerthan 12 months and not recovered by the owner or person who has
lawful possession at the time it was taken into custody, shall be
considered a nuisance and sold or destroyed as provided in subdivision
(c) of Section 12028. Firearms or other deadly weapons not recovered
within 12 months due to an extended hearing process as provided in
subdivision (j), are not subject to destruction until the court issues a
decision, and then only if the court does not order the return of the
firearm or other deadly weapon to the owner.
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(N In those cases in which a law enforcement agency has reasonable
cause tdoelieve that the return of a firearm or other deadly weapon would
be likely to result in endangering the victim or the person reporting the
assault othreat, the agency shall advise the owner of the firearm or other
deadly weapon, and within 60 days of the date of seizure, initiate a
petition in superior court to determine if the firearm or other deadly
weapon should be returned. The law enforcement agency may make an
ex parte application stating good cause for an order extending the time
to file a petition. Including any extension of time granted in response to
an ex parte request, a petition must be filed within 90 days of the date
of seizure of the firearm or other deadly weapon.

(g) The law enforcement agency shall inform the owner or person
who had lawful possession of the firearm or other deadly weapon, at that
person’s last known address by registered mail, return receipt requested,
that he or she has 30 days from the date of receipt of the notice to respond
to the court clerk to confirm his or her desire for a hearing, and that the
failure torespond shall result in a default order forfeiting the confiscated
firearm or other deadly weapon. For the purposes of this subdivision, the
person’s last known address shall be presumed to be the address
provided to the law enforcement officer by that person at the time of the
family violence incident. In the event the person whose firearm or other
deadly weapon was seized does not reside at the last address provided
to the agency, the agency shall make a diligent, good faith effort to learn
the whereabouts of the person and to comply with these notification
requirements.

(h) If the person requests a hearing, the court clerk shall set a hearing
no later than 30 days from receipt of that request. The court clerk shall
notify the person, the law enforcement agency involved, and the district
attorney of the date, time, and place of the hearing. Unless it is shown
by a preponderance of the evidence that the return of the firearm or other
deadly weapon would result in endangering the victim or the person
reporting the assault or threat, the court shall order the return of the
firearm or other deadly weapon and shall award reasonable attorney’s
fees to the prevailing party.

(i) If the person does not request a hearing or does not otherwise
respond within 30 days of the receipt of the notice, the law enforcement
agency may file a petition for an order of default and may dispose of the
firearm or other deadly weapon as provided in Section 12028.

() If, at the hearing, the court does not order the return of the firearm
or other deadly weapon to the owner or person who had lawful
possession, that person may petition the court for a second hearing
within 12months from the date of the initial hearing. If there is a petition
for a second hearing, unless it is shown by clear and convincing evidence
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that the return of the firearm or other deadly weapon would result in

endangering the victim or the person reporting the assault or threat, the
court shall order the return of the firearm or other deadly weapon and
shall award reasonable attorney’s fees to the prevailing party. If the

owner or person who had lawful possession does not petition the court
within this 12-month period for a second hearing or is unsuccessful at
the second hearing in gaining return of the firearm or other deadly

weapon, the firearm or other deadly weapon may be disposed of as
provided in Section 12028.

(k) The law enforcement agency, or the individual law enforcement
officer, shall not be liable for any act in the good faith exercise of this
section.

SEC. 4. Section 12028.7 of the Penal Code is amended to read:

12028.7. (a) Except where a procedure is already provided by
existing law, or other provisions of law apply, when a firearm is taken
into custody by a law enforcement officer, the officer shall issue the
person who possessed the firearm a receipt describing the firearm, and
listing any serial number or other identification on the firearm.

(b) The receipt shall indicate where the firearm may be recovered, any
applicable time limit for recovery, and the date after which the owner or
possessor may recover the firearm, provided however, that no firearm
shall beheld less than 48 hours, and no more than 5 business days. In any
civil action or proceeding for the return of a firearm seized and not
returned within 5 business days, pursuant to this section, the court shall
award reasonable attorney’s fees to the prevailing party.

(c) Nothing in this section is intended to displace any existing law
regarding the seizure or return of firearms.

SEC. 5. Section 3.5 of this bill incorporates amendments to Section
12028.5 of the Penal Code proposed by both this bill and SB 1807. It
shall only become operative if (1) both bills are enacted and become
effective on or before January 1, 2003, (2) each bill amends Section
12028.5 of the Penal Code, and (3) this bill is enacted after SB 1807, in
which case Section 3 of this bill shall not become operative.
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